STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH,

BOARD OF MEDI Cl NE,
Petitioner,

VS. Case No. 02-1228PL
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RECOMVENDED ORDER

Adm ni strative Law Judge Don W Davis conducted the
adm nistrative hearing in this matter on June 13-14, 2002, in
Shal i mar, Florida, on behalf of the Division of Adm nistrative
Hear i ngs.
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STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent comm tted

viol ati ons of Section 458.331(1), (t), (q), and (m, Florida



Statutes, justifying the inposition of disciplinary nmeasures
agai nst Respondent's nedical license, and if so, what penalties
shoul d be i nposed.

PRELI M NARY STATEMENT

An Adm nistrative Conplaint was filed by Petitioner in
Departmment of Health (DOH) Case No. 1999-58907, on February 25,
2002, agai nst Respondent's license to practice nmedicine. The
Adm ni strative Conplaint charged Respondent with three violations
of the nedical practice act, specifically those proscriptions set
forth in Section 458.331(1)(t), (qgq), and (n), Florida Statutes.
Al three charges or counts in the Admnistrative conplaint were
prem sed on his care and treatnent of patient J.S. on July 28,
1999. Respondent tinely disputed the allegations of the
Adm ni strative Conplaint and the case was referred to the Division
of Admnistrative Hearings for formal hearing.

At the final hearing, Petitioner presented the testinony of
Joyti Patel, MD., as an expert witness via tel econference and
of fered five (5) exhibits in evidence, including a transcript of
t he deposition of B.S., the husband of J.S., which was adm tted
Wth reservation pending a later ruling on Respondent’s
objections to the deposition. Respondent’s Mtion to exclude
portions of B.S.’s deposition testinony is now denied and the
deposition transcript has been considered in preparing this

Recommended Or der.



At the final hearing, Respondent testified in his own
behal f, and offered the testi nony of Thomas Brown, M D., Sonya
Johnson, Frederika Mnpetit, and Valentina Al drete; and the
expert testinony of WlliamWtt, MD. and Herbert Ferrari, M D
Respondent al so presented a total of 13 exhibits.

At the request of the parties, tinme was extended for the
filing of proposed recomrended orders (PRGCs). The two-vol une
Transcript was filed July 9, 2002. Petitioner and Respondent
filed their respective PROs and those submttals have been
considered in the preparation of this Reconmended Order.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for

regul ating the practice of nmedicine in Florida pursuant to
Section 20.43 and Chapters 456 and 458, Florida Statutes.

2. Respondent is a licensed nedical physician in Florida
hol ding |icense nunber ME 15595. Respondent received his Florida
license in 1970 and at the time of the formal hearing, he had
practiced nedicine for 42 years. He is Board-certified in
Anest hesiology with a Certificate of Added Qualification in Pain
Managenent. He was Board-certified in anesthesiology in 1967
and received his certificate of added qualification in Pain

Managenent when it was first offered in 1993.



3. Respondent first evaluated J.S. on Decenber 11, 1998.
At that tinme, J.S. sought treatnent from Respondent for
conplaints of severe back and |leg pain. She had quite a | engthy
hi story of back probl ens, having suffered falls in 1986 and
1994, and havi ng undergone four previous back surgeries.

4. J.S. had seen various physicians for her conplaints,
and was on various nedications, including Prozac, Kl onopin,
Prilosec, Premarin, |evothyroxine, and hyoscyam ne. She
reported a history of thyroidectony due to thyroid cancer,
hyst erectony, sinus surgery, and excision of fibromatous tunor
fromher right shoulder. She also reported a history of
sei zures.

5. On her initial visit to Respondent's office, J.S.
conpl eted a Pain Managenent Questionnaire. On the
questionnaire, she indicated she was often forgetful and
suffered fromnenory deficits and problens with her ability to
concentr at e.

6. Between Decenber 1998 and July 28, 1999, J.S. was
treated about seven tines by Respondent for her back pain. The
treatnent consisted of insertion of an epidural catheter and
i nfusi on punp in her back, which would rel ease various
medi cations, for the purpose of relieving her back pain. J.S.
often returned to the office for dressing changes, punp refills,

and reinsertion of the epidural catheter. These procedures were



all conpl eted successfully, wi thout conplication. J.S. was very
happy with the results, and reported that the nedication
adm ni stered via the punp was her only relief from pain.

7. On July 28, 1999, Patient J.S. saw the Respondent for
this sanme procedure. The evidence is undisputed that this type
of treatnent by Respondent was nedically appropriate to address
J.S.'"s pain condition.

8. Respondent placed a catheter through a needle, renoved
the needle, and tunneled the catheter —i.e., placed it
underneath the skin in the back of J.S. at the L2-L3 |evel of
her back. Respondent then injected nedication, including
Mar cai ne and Fentanyl into the catheter between 11:33 a.m and
11: 45 a.m Shortly after the Respondent adm ni stered the | ast
injection of Marcaine to J.S., she said her right |eg was
getting nunb.

9. Because J.S. stated she had | eg nunbness, Respondent
turned off the punp to prevent the further rel ease of
medi cations into J.S. He then left the roomto talk to a new
patient. Respondent returned to the room approximately five
m nutes | ater upon being infornmed by his office staff that there
was a problemw th J.S. Wen Respondent entered the room he
found that J.S. was pale, unresponsive, and barely breathing;

her heart rate was 39.



10. The intrathecal space is the spinal canal where spinal
fluid is located. The epidural space is close to the
i ntrathecal space, and it is easy to go from one space to the
ot her when trying to inject within the epidural space.

11. Having Marcaine enter the intrathecal space and havi ng
the patient experience a “high spinal” are known conplications
of the procedure perforned on J.S.

12. A “high spinal” can cause significant nunbness. As
the nedication rises up the spinal fluid, it can cause visual
di l ation, cardiovascul ar vascul ar col |l apse, and respiratory
problems. For this reason, the occurrence of a “high spinal” is
risky.

13. A physician knows a “high spinal” may be occurring if
a patient conplains of nunbness in the |ower extremties. As
the nedication rises upwards toward the upper extremties, the
patient can conplain of difficulty breathing, and experience a
drop in blood pressure and heart rate. Such patients becone
obt unded, or unresponsive, requiring resuscitation.

14. It is uncontroverted that J.S. sustained a “high
spinal” on July 28, 1999, which is a seriousnedical conplication
and life-threatening situation. One of the dangers to J.S.
during the tinme she experienced the “high spinal” was the

deprivation of oxygen to her organs, including her brain.



15. Respondent had left the roomand did not return until
he was notified by office staff of a problemwth J.S. As a
result, Respondent did not know how |l ong Patient J.S. had been
wi t hout adequate perfusion of her organs, although he esti mated
that it could have been anywhere from 30 seconds to two m nutes.

16. As depicted in Petitioner's proposed reconmended order
and undi sputed by Respondent, treatnent and | egend drugs
adm nistered to J.S. from about noon on July 28, 1999, until

about 6 p.m, when Respondent called for an anbul ance, are as

foll ows:
TI ME
(appr oxi mat el y) EVENTS
11: 55 am The Respondent began

resuscitative efforts
on Patient J.S. by
adm ni stering oxygen
via Anrbu bag at 6
[iters/ mnute.

11: 58 am The Respondent then
ordered the nurse to
adm ni ster 50ng of
Ephedrine (a drug used
in the treatnent of

al l ergi es and ast hma)
and .15 ng of

Epi nephrine (a potent
stimul ant of the
synpat heti ¢ nervous
system) to Patient J.S.
inthe left deltoid
regi on.




12: 00 pm

The Respondent started
an IV of 500 cc of
Lactated Ringers (a

sol uti on cont ai ni ng
sodi um chl ori de,

pot assi um chl ori de,

cal ciumchl ori de, and
sodium |l actate in
distilled water used to
repl eni sh the body’s
fluids and

el ectrolytes) in
Patient J.S."s |eft

el bow at 75cc/ hr and
inserted a tracheal

t ube since Patient
J. S s oxygen saturation
| evel was in the 80%
range.

12: 01 pm

The Respondent

adm ni stered 50 nctg of
Epi nephrine to Patient
J.S. intravenously.

12: 35 pm

The Respondent
adm ni stered 5 cc of 2%
Li docai ne (a drug used
as a local anesthetic
and to alleviate
irregularities in the
force or rhythmof the
heart) to Patient J.S.
intertracheal ly.

12: 36 pm

The Respondent
adm ni stered 2 cc of 2%
Li docai ne to Patient
J.S. intravenously.

12: 37 pm

The Respondent pull ed
out the epidural
catheter from Patient
J.S.’s back




12: 38 pm

The Respondent

adm ni stered 50 ncg of
Epi nephrine to Patient
J.S. intravenously.

12: 39 pm

The Respondent

adm ni stered 100 ng of
Dilantin (a drug used
to control seizures) to
Patient J.S.

i ntravenously and noted
that Patient J.S.’s
tenperature was 95.6
degrees Fahrenheit.

12: 40 pm

The Respondent

adm ni stered 50 ng of
Bretylium (a drug used
to treat rapid heart
rate and irregularities
in the rhythm of the
heart) to Patient J.S.

i ntravenously and noted
that Patient J.S.’s
pul se was 150 and her

bl ood pressure was

178/ 111.

12: 45 pm

The Respondent

adm ni stered 50 m of

8. 4% Sodi um Bi car bonat e
sol ution (baking soda)
to Patient J.S.

i ntravenously and noted
that Patient J.S.’s

bl ood pressure was

163/ 89, her oxygen
saturation was 99% and
her pul se was 142.




1: 00

pm

The Respondent tried to
start another 1V of 500
m of Lactate Ringers
in Patient J.S.’s left
foot, but was
unsuccessful. The
Respondent noted that
Patient J.S.’s bl ood
pressure was 96/ 58 and
pul se was 128.

1: 08

pm

The Respondent

adm ni stered 200 ntg of
Neosynephrine (a
decongest ant whi ch
constricts bl ood
vessels) to Patient
J.S. intravenously.

1: 15

pm

The Respondent started
another IV in Patient
J.S.”s right jugular
vei n.

1: 45

pm

The Respondent noted
that Patient J.S.’s
bl ood pressure was
113/ 71, pul se was 114,
and oxygen saturation
was 99%

1: 49

pm

The Respondent
adm ni stered 0.1 ng of
Narcan to Patient J.S.
i ntravenously.

1: 53

pm

The Respondent
adm nistered 0.1 ng of
Narcan (a drug used to
reverse the effects of
opi ods) to Patient J.S.
i ntravenously.
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1: 54 pm

The Respondent
decreased t he anpunt of
oxygen bei ng
adm ni stered to Patient
J.S. by way of the Anbu
bag from6
liters/mnute to 4
liters/ mnute.

2: 00 pm

The Respondent

di scontinued the IV in
the right jugular vein
because it was found to
be infiltrated.

2:01 pm

The Respondent
adm ni stered 200 ncg of
Neosynephrine to
Patient J.S.
intravenously in the

|l eft armand started
another IVin the left
f oot .

2:13 pm

The Respondent
suctioned Patient
J.S.’s trachea and
added a second airway.

2:30 pm

The Respondent noted
that Patient J.S. was
breat hi ng on her own,

t hough she was wheezi ng
and havi ng | abored
respirations; her
tenperature was 96.1
degrees Fahrenheit, her
bl ood pressure was

100/ 68, her pul se was
124, and her oxygen
saturation was 92%

2:34 pm

The Respondent
adm ni stered 300 ncg of
Neosynephrine to
Patient J.S.

11




2:45 pm

The Respondent
adm ni stered 12 ng of
Dexanet hasone (a drug
used to treat

i nfl ammat ory di sorders)
to Patient J.S.

i ntravenously.

2:52 pm

The Respondent
decreased t he amount of
oxygen bei ng
adm ni stered to Patient
J.S. by way of the Anbu
bag from 4
liters/mnute to 1
l[iter/mnute and noted
that Patient J.S.’s

bl ood pressure was

109/ 71, pul se was 126,
and oxygen saturation
was 94%

3: 00 pm

The Respondent pull ed
the tracheal tube out
to 22 cmand re-taped
it.

3:35 pm

The Respondent

adm nistered 3 cc of 2%
Xyl ocai ne (a drug used
to alleviate rhythmc
irregularities in the
heart) to Patient J.S.
via the tracheal tube.

3:59 pm

The Respondent

adm ni stered 500 ng of
Solu-cortef (a drug
used to suppress nor nal
i mmune response and

i nflammation) to

Pati ent J.S.

i ntravenously.
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4:00 pm

The Respondent pl aced a
nerve stinulator on
Patient J.S.’s right
tenporal nerve to check
nerve response and
noted that the patient
noved her head toward
the right when the
nerve stinul ator was
activated.

4:20 pm

The Respondent noted
that Patient J.S. was
nmovi ng all four

extrem ties and openi ng
her eyes on conmand.

4:50 pm

The Respondent
adm ni stered 2 puffs of
Azmacort (a drug used
to conbat asthma
attacks) to Patient
J.S. through the
tracheal tube.

5:09 pm

The Respondent started
an 1V of 500 m of
Lactated Ringers in
Patient J.S.’s left

f oot .

5:10 pm

The Respondent
adm ni stered 1 ng of
Brevi bl oc (a drug used
to | ower bl ood
pressure) to Patient
J.S. intravenously.

5:14 pm

The Respondent
adm ni stered 1 ng of
Brevi bl oc to Patient
J.S. intravenously.

13




5:24 pm The Respondent

adm ni stered 250 ntg of
Lanoxin (a drug used to
i ncrease cardi ac out put
and | ower the heart
rate) to Patient J.S.

i ntravenously.

5:35 pm The Respondent
adm ni stered 250 ncg of
Lanoxin to Patient J.S.
i ntravenously.

5:36 pm The Respondent
adm ni stered dura tears
ointnment to Patient
J.S.’s eyes.

5:58 pm The Respondent call ed
911 for energency
transport of J.S. to

t he hospital

17. Followi ng Respondent's 911 call for a anbul ance crew to
transport J.S. to Fort Walton Beach Medical Center at
approxi mately 5:58 p.m, Emergency Medi cal Services (EMS)
personnel arrived at approxinmately 6:15 p. m

18. Wen the EMS personnel arrived at the Respondent’s
office, J.S. was unstable, with a high heart rate of 153, pale,
and unr esponsi ve.

19. At approximately 6:40 p.m, J.S. arrived at Fort Walton
Beach Medical Center and was admitted to the Emergency Room

20. Respondent was not allowed to see J.S. at the hospital.

21. As established by testinony of Dr. Patel, Petitioner’s

Expert, the Standard of Care required of the Respondent after he

14



adm ni stered Marcaine to J.S. and heard her state that her right
| eg had becone nunb, was to closely nonitor the patient by

| ooking for the signs of a devel oping "high spinal.” Respondent
failed to neet the Standard of Care in treating J.S. when he
left her in the treatnment roomwith only a licensed practical
nurse (LPN) with no specific training in resuscitation or
dealing with potential conplications arising fromthe procedure.

22. Additionally, as established by the testinony of
Dr. Patel, Respondent failed to neet the Standard of Care when
he failed to call in a tinmely manner for energency personnel to
transport J.S. to the hospital where she woul d have been better
nonitored and treated for conplications. |Instead, he pursued
resucitative neasures on J.S. for about six hours. Atine
period whi ch extended about four and one-half hours beyond the
maxi numtinme period that Dr. Patel, Petitioner's expert, opined
was accept abl e.

23. An additional aggravating factor in this matter is
Respondent's prior disciplinary history with the State of Chio
received in evidence pursuant to Rule 64B8-8.002, Florida
Adm ni strative Code.

CONCLUSI ONS OF LAW

24. The Division of Adm nistrative Hearings has

jurisdiction over the parties and the subject natter.

15



The parties received adequate notice of the admi nistrative
hearing. Section 120.57(1), Florida Statutes.

25. The burden of proof is on Petitioner. Petitioner nust
show by cl ear and convinci ng evidence that Respondent commtted
the violations alleged in Adm nistrative Conplaint and the

reasonabl eness of any proposed penalty. Departnent of Banking

and Fi nance, Division of Securities and | nvestor Protection vs.

Gsborne Stern and Conpany, 670 So. 2d 932, 935 (Fla. 1996);

State ex rel. Vining v. Florida Real Estate Conm ssion, 281 So.

2d 487 (Fla. 1973); Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1st DCA 1987).

26. Petitioner satisfied its burden of proof with regard
to Count one of the Adm nistrative Conplaint. The proof is
cl ear and convi nci ng that Respondent violated the Standard of
Care with regard to the tinme that he permtted to el apse before
EMS personnel were called and transported J.S. to the hospital.
Addi tionally, Respondent violated this standard through his
absence fromthe treatnment roomafter synptons of a high spina
were beginning to be manifested. C ear and convinci ng evi dence
has both qualitative and quantitative requirenents. The factual
testinony of Petitioner's expert, and the records submtted in
the case satisfy both the qualitative and quantitative

requirenents for clear and convinci ng evi dence.
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27. The evidence is not clear and convincing with regard
to Count two of the Adm nistrative Conplaint, alleging violation
of the proscription against failure to keep adequate records
justifying the course of treatnment. Respondent kept appropriate
records. Further, the parties do not dispute the propriety of
t he procedure perforned by Respondent on J.S. The course of
treatnent reflected in records of J.S., should not be confused
with the real issue at hand, i.e., whether Respondent viol ated
the Standard of Care by waiting an excessive length of tinme
before sending J.S. to the hospital.

28. Count three of the Adm nistrative Conpl ai nt accuses
Respondent of the violation of adm nistering | egend drugs in
i nappropriate or excessive quantities. Credible evidence that
Respondent committed this violation does not rise to | evel of
t he required standard of clear and convincing. Accordingly,
Respondent is not guilty of comm ssion of this alleged of fense.

29. Pursuant to Section 458.331(2), Florida Statutes, the
Board of Medicine is enpowered to revoke, suspend, or otherw se
discipline the license to practice nedicine of any physician
found to have commtted a violation of the offenses alleged in
t his cause.

30. Rule 64B8-8.001-2, Florida Adm nistrative Code (1999)
pl aces the appropriate penalty for violating the standard of

care proscribed by Section 458.331(1)(t), Florida Statutes,
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within a guideline range of two years probation to revocation, or
deni al of licensure; and an administrative fine from $250 to
$5, 000.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOVMENDED:

That in accordance with Petitioner's disciplinary
gui delines, that a final order be entered finding Respondent
guilty of violating Section 458.331(1)(t), Florida Statutes;
suspendi ng Respondent's |license for one year to be re-instated
only upon conpletion of 20 hours of continuing nedical education
above the m ninmumrequired for maintenance of licensure with the
area of study for such additional hours to be deternined by the
Board of Medicine; and inposition of a fine of $5,000.

DONE AND ENTERED this 8th day of August, 2002, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 8th day of August, 2002.

COPI ES FURNI SHED,

WIlliamW Large, General Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Shirley J. Wiitsitt, Esquire

James W Earl, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Tal | ahassee, Florida 32308

Jon M Pellett, Esquire

Barr, Murman, Tonelli, Slother & Sleet
201 East Kennedy Boul evard, Suite 1700
Tanpa, Florida 33602

Tanya WIIlians, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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